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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad

Arising out of Order-in-Original No AHM-STX-003-ADC-MS,C-049-15-16 dated 25.02.2016 Issued by:
Additional Commissioner, Central Excise, Din: Mehsana, A'bad-111.

ti" . 314"1<i1<1H1f / ,far4l at gi uar Name & Address of The Appellants/Respondents

M/s. Tanu Motors private Limited

gr r9la3gr srigz al{ ft anfh fr If@rant al 3r4la RR@Ra var a am t:
Any person aggrieved by this Order-in-Appeal may file an appeial to the appropriate authority in the
following way :-

4tr gen, qa yea vi ara 3r)tu =mrznf@raw al 3rfta-
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcr-cfn:r~. 1994 cJfl- mxr 86 # 3iafa 3r4la at fr #u ,!ft \i'fT "flcITTlt:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2jr fl tar gyca, sTra zea vi arm 3rl#ta nznf@rawr it.2o, q #ea eRuza
cfjl-lj(\jO.§, ~~. 3li5'-lcilillc\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 3:30 016.

(ii) 3rat4la =naff@raw at f@aft rf@e,fr, 1994 cJfl- tlm 86 (1) * aRfT@ ~
hara Ruta#], 1994 fr 9(1)* aRfT@ f.i-1:llfur 1pTB 'ffi.il- 5 ar ,fut # 6 \i'fT
rift yis mrr {Ga mgr # fez 3r@ #l n{ zs ,Rd ht st#t a1Reg
(~ ~ ~ !,J'-Jlfulci "!,J"IB ztf) 3iterfr er zurznrf@raUr cBl .-lJlll4"id fl-QR[ t. cf6T cB" ~
fll&Gif.icp !ff?r ~ cf> .-lJlll4"1a cf> arr# Gzr # r aifa &a rr u uef hara #t
1WT, 6llTGf cJfl- mir 3it anuu srznr if q, 5 "clRsf IT an & ai ; 1000/- #tu hut
611ft 1 ·iJ'ffif ~ c&J- 1WT, 6llTGf c&J- l-lT1T 31N C'flWTT TJ<TT~ xi:·~ 5 "clRsf <TT 50 "clRsf dCP "ITT ill ~
5000 / - ~~ 611ft I iJ'ffiT ~ c&1" 1WT, 6llTGf c&1" l-lT1T 3-nx C'flWTT TJ<TT ~ ~ 50 "clRsf m
sq} urnar ? asi Ty 100oo/- ph ?aft shf

(ii) the appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where ;the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcRft<l" ~- 1994 mT 'cITTT 86 mT ~.:_'cITTT (2\I) CB" 3iafa ale ara Rana1, 1994 fr 9 (2\I) CB"
3ia«fa feiffa If get7 a rift vi sr# arer 3rgar , #ta snr zye/ 3mgr, tu snr zre
(srftc) # are at ufii (Uri amfr uR ±tft) it srrgr/srzra 3ga 3rerar sq 3rrga, #hr sar ye,
374t#ta nrnf@ravwr at sr#at aa # fer a s #n qi #tr sure yes al/ mga, a4ha snra zyceo Tr
a1Ra Ir? #t uf u# hf I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. uenisf@era arznraa z[en arf@fa, 17s #6 rf r 3rapt-1 k sifa ReafRa fag arr e 3ran vi
~~CB"~ mT >ffu "Cf< xii 6.50/- i:ffr <ITT '"41lllc1ll ~ recBc WIT 61'11 ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. #tr zrea, Gira zes vi hara a7ft#ta rrzaf@raw (nrffafe) funrait, 1os2 # aff "C[ci 3l'"4 ~ lfflfc1T
<ITT x-1fA!R-ie1 ffi cfTc9" frrll.rr <BT 3ITT '1ft. arr 3naff [au urat ?j

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. O
4. #tar ran, htzr 5=ur era viar 3rd#tr uf@raw.(«@re#a h ff 3rdii hmaihc4r 35eur ere
3/f@1fa, «&9 #r arr 393iifar(«iz-) 3f@fear 2erg(gory fr vim 2s) fain: ·€..2e&9 sit #6
fa4rr 3f@9fa, &&yr ear cs h 3iaviahara ast afrartare &,tffra#{ qa-@r sa ma 3far,
-a:f"Q@ fcn"~ '1.TRT iji Jt=rat=ra<ITT~arc;)-~3fQfi\=@t<r ufir arailssac3rf@ram zt
he4tr3eu ereviaran h 3t=rat=r '' iflTaTfra Qrcn" ii far n@mar?

(i) '1.TRT 11 g'r iji 3t=fat:r~~
(ii) rd smn Rr at as area "{ITT)"

(iii) ?rd arm fernra4 h [era iji 3Rf<lfil er zana

-> 3t arf zr f@ngrnrhuanr frzr (tr. 2) 3rf@1fer1a, 2014 iji .3ffi";Fa:f tl" 1{cT fcnm 3flfrc;fr.Q"~ iji~a=r
fartraa3r#fvi 3r4er ata{izrt
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance 0
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) zr 3nr h ufa4 u@rawhgrzi re 3rzrar green zrr auzRafe gt at airfra green h 10%

2prateru3ik srzihaG11s i?lcJ IR;a ~T~ G11s m- I 0% 0{rareruRrsre]
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER-IN-APPEAL

Mis. Tanu Motors Private Limited, Opposite Dharti Resort, Abu highway,

Palanpur, Gujarat [for short - 'appellant] has filed this appeal against 010 No. AHM-STX

003-ADC-MSC-049-15-16 dated 25.02.2016, passed by the Additional Commissioner,

Central Excise, Ahmedabad-III Commissionerate[for short - 'adjudicating authority ].

2. Briefly stated, a show cause notice dated 24.10.2014, was issued to the

appellant, inter alia alleging that they had not discharged the service tax under Business

Auxiliary Service [BAS] in respect of services rendered to various clients during the

financial years 2009-10, 2012-13 and 2013-14 and further that they had in the FY 2010-11,

wrongly availed CENVAT credit on purchase ofvehicles. The notice therefore, proposed

[a] classification of the service rendered by the appellant under BAS; [b] recovery of

service tax along with interest on the services rendered under BAS; [c] proposed penalty

under sections 77 and 78 ofthe Finance Act, 1994; and [d] proposed recovery ofCENVAT

credit, wrongly availed, along with interest.

3. This notice, was adjudicated vide the impugned OIO dated 25.02.2016, wherein

the adjudicating authority classified the services rendered by the appellant to their various

client. as BAS; confirmed the service tax along with interest; denied the CENVAT credit

wrongly availed and ordered recovery of interest; imposed penalty under sections 77 and 78

ofthe Finance Act, 1994.

4. Feeling aggrieved, the appellant, has filed this appeal against the impugned

OIO wherein he has raised the following averment:
(a) that the show cause notice has been issued within three days from the visit on the premises;
(b) the show cause notice itselfadmits that income shown in the P&L account as 'income from

purchase and sale of used/pre-owned car'; that purchase and sale is a trading activity and
the profit from the purchase and sale ofgoods is not taxable under service tax;

(c) that when a customer approached to buy a new vehicle in exchange of his old and used
vehicle, the company purchases the old vehicle at a mutually agreed price and the buyer
pays the amount of new vehicle after deducting the price of the old vehicle; that when they
get a customer for the old vehicle they sell it at a mutually agreed price: that some Lime the
selling price is higher and some time the selling price might be lesser than the price at
which the vehicle was purchased depending upon the prevailing market condition:

(cl) that on sale of the used cars, they paid VAT on the same;
(e) that in the activity of buying and selling they were not promoting or marketing ofgoods for

a third party and have not received any commission from anybody; that income in the P&L
account is the actual profit/loss incurred in the buying and selling of used cars;

(f) the used cars were purchased under an agreement and sold under a sale deed;
(g) the notice nowhere states that the appellant had marketed or promoted or sold goods on

behalf ofany other person; ;
(h) that they wish to rely on the case of Behr India Limited [2014(35) STR 637], Ace Calderys

Limited [2012(27) STR 484], Kerala State Beverages Corporation [2011 (23) STR 640] and
[2014(33) STR 484];

(i) that the CENVAT credit of Rs. 3,30,941/- is not in relation to the trucks; that it was
pertaining to some equipments installed in our workshop; that due to heavy rain some of
our records got damaged and hence we are unable to produce the documentary evidence;

U) that the CENVAT credit has been denied on the ground that the supplier had wrongly
classified the vehicle under heading 8704; the adjudicating authority has travelled beyond
the scope of show cause notice while deciding the issue which is not permissible under law;
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(k) the vehicles on which CENVAT credit was availed is regis:ered in their name and was used
for providing taxable service specified in sub clause [zzp] of clause ( I 05) of Section 65 of
the Finance Act, 1994 for providing transportation of goods by road; that they had shown
income from goods transportation in their profit and loss account; that since the liability to
pay service tax on GTA service is on the recipient of service. they were not required to pay
service tax and hence it was not reflected in their ST-3 return;

(I) that the demand is hit by limitation;
(m) that the CENVAT credit availed on capital goods were refected in the ST-3 returns. hence

suppression cannot be invoked;
(n) that no penalty is imposable in this case.

5. Personal hearing in respect of this appeal was held on 17.1.2O17, wherein Shri

M.H.Raval, Consultant, appeared on behalf of the appellant and reiterated the submissions

advanced in the grounds of appeal. He also submitted a letter dated 17.1.2017, reiterating

the grounds of appeal.

6. I find that there is a delay of three days in filing this appeal. The appellant has
0

filed a condonation application in this regard. In terms of proviso to Section 85(3A) of the

Finance Act, 1994, I condone the delay in filing the present appeal.

7. I have gone through the facts of the case, the appellant's grounds of appeal,

submissions dated 17.1.2017 and the oral submissions made during the course of personal

hearing. The questions to be decided in the present appeal are:

[a] whether the appellant is liable for service tax under BAS;
[b]whether the appellant has wrongly availed the CENVAT credit.

The rest of the issues raised by the appellant are concomitant to the aforementioned two
questions.

8. Briefly, the facts to the present dispute are that the appellant [an authorized 0
dealer] for new cars manufactured by MIs. Maruti Suzuki India Limited [MSIL], is also

engaged in the sale of spares ofMSIL. In order to promote/market the sale of new models

of cars, they also offer services relating to exchanging the old vehicle. Now inherent in the

first question at [a], supra, is whether the appellant is engaged in sale and purchase of cars.

as claimed by them or is engaged in providing the services to such new buyers [i.e. clients]

by finding prospective customers for pre-owned cars among other services. The appellant

has vehemently stated that they purchase the old cars from the customers after fixing a

price for their old cars; that the agreed price is adjusted in the value of the new car.

However, the adjudicating authority has held that the purchase and sale of cars are

governed by the Motor Vehicles Act, 1988; that there is no purchase and sale of cars from

such customers; that in the present case the pre-owned vehicle is never registered in the

name of the appellant, a mandatory condition for a new buyer; that the vehicles get

transferred from the name of their client/customer to the name of the buyer in the RTO Qy
records; that the appellant has never acted as a mercantile agent wile'ff@@as&iiitook d}}
place; that they had not accounted for the stock, purchase, and saleof such old arid' used
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cars in their financial records like balance sheet and in profit and loss account. The

adjudicating authority has further held that the dealers only fake possession of the vehicle

by giving a delivery receipt, a blank sale letter without mentioning the buyers name and

address and obtain an authorization from the original owner of pre-owned vehicles, to sell

the vehicle. The adjudicating authority therefore, concluded that the sale actually took

place between the original RC owner and the prospective buyer only and that the appellant

was merely acting as an intermediary or as a broker and the difference in price is the value
'of service provided by them in the said transaction. The adjudicating authority therefore.

held. that the service was akin to promotion or marketing or sale of goods belonging to the

client as they have identified the prospective buyers for owners of the pre-owned cars and

hence, it would appropriately fall under the definition of BAS.

9. I find that this issue has already been dealt by the: Tribunal in the case or Mis.

0

0

Sai Service Station Limited [2016(37) STR 516 (Tri-Bangalore)], wherein it was held as follows

.................... The conclusion that appellants are rendering a service and it is 110 1 a /ransaction
of sale and purchase is coming only because registration certificate remains in the name of the
owner and he provides blankforms enabling transfer of the vehicie as required under the Motor
Vehicles Act. Therefore, the only point that arises for consideration is whether non-transfer of
registration at the time of transferring possession of the old vehicle by the owner cannot be
considered as a sale as held by the Commissioner or not. In ths connection, we find that the
decision of the Hon 'ble High Court of Kerala relied upon by the learned counsel is applicable to
the facts of this case. Hon'ble High Court of Kerala in para-l5 has made the following
observations which in our opinion is relevant and ther~(ore is reprdduced below :

"15. I is quite surprising and shocking to note that the lower Court had noticed that Ext.
B5 cannot be accepted because it is not registered and sufficiently stamped as required under the
Registration Act and Transfer of Property Act. It appears that the lower Court has omitted to
notice that the transaction involved in this case is the sale of vehicle which is a movable article
and it is governed by the provisions of the Sale of Goods Act. Section 4 of the Sale ofGoods Act
read asfollows:
4. Sale and agreement to sell. - (I) A contract of sale of goods is a contract whereby the seller
transfers or agrees to transfer the property in goods to the buyer for a price. There may be a
contract of sale between one part-owner and another.
(2) A contract of sale may be absolute or conditional.

. (3) Where under a contract of sale the propert y in the goods is transferred from the seller to the
buyer, the contract is called a sale, but where the transfer of the pjropert y in the goods is lo lake
place at a future time or subject to some condition thereafter to be!fuljilled, the contract is called
an agreement to sell. :

I
(4) An agreement to sell becomes a sale when the time elapsesj or the conditions are f ulfilled
subject to which the property in the goods is to be transferred.

Once the price is received and the property is delivered, the sale is complete. Going by the
definition of sale, when the property is deliveredfor a price, the safe is complete. The Trial Court
seems to be under the impression that unless the registration is effected there is no complete sale.
The sale does not depend upon registration at all. Registration befoi·e the RTO is a consequence of
sale. Therefore, the Trial Court was not justified in discarding Ext. 85 for the reason mentioned by
It. " !

7. As can be seen, the observations are very clear andfor considering a transaction as to
whether it is a sale or not, what is required to be seen is not the aspect ofregistration but whether
the price has been received and the property has been delivered oi not. In this case. as observed
by the Commissioner himself in paragraph 55, the property is delivered and.the price has been
received by the seller of the old car. Therefore, the first transaction cannot be?considered as the
one which is not a sale.........."·.±,

e°
62± 5fa:' .\·::-_·_·. •.:·
..· "{)' !-;% ·
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9.1 This view was also upheld by the Principal Bench of the Tribunal in the case of

My Car Pvt. Ltd. [201540)TR 1018]. In view of the foregoing. the activity of purchase and

sale of pre-owned car does not fall within the purview of Business Auxiliary Service and

hence the demand in this regard is not sustainable and the appellant is not liable for service

tax under BAS in respect of this activity.

10. As far as the second question is concerned, as :o whether the appellant has

wrongly availed the CENVAT credit, the facts are that the appellant has availed and

utilized the credit in respect of purchase of 25 trailers. As fur as availment of CENVAT

credit in respect of capital goods are concerned in respect of motor vehicles, the definition

as was in vogue during the year 2010-2011, stated that mo:.or vehicles registered in the

name of provider of output service for providing taxable service as specified in sub-clauses

(f), (n), (o ), zr), (zzp ), (zzt) and (zzw) of clause I 05 of section 65 of the Finance Act, 1994,

was eligible for CENVAT credit. However, I find that the Director of the appellant has in

his statement dated 22.10.2014, stated that the vehicles purchased by them on which

CENVAT credit was taken were never used for providing the services of repair.

maintenance and servicing of vehicles which is the only output service provided by the

appellant; that these vehicles have been given on rent/freight to their sister concern M/s.

Shree Transport, a OTA service provider. The appellant however, in the grounds of

appeal, claims that they were registered with the department for providing OTA service;

that since they had provided services covered under sub clause [zzp] of clause (105) of

Section 65 of the Finance Act, 1994, they were eligible for CENVAT credit. However, I

find that the adjudicating authority has confirmed the demand on the grounds that the

appellant has wrongly availed the CENVAT credit on such goods which are neither capital

good nor inputs. The original order is silent on the contentions raised by the appellant, as

mentioned supra. It is therefore felt that this portion of availment of CENVAT credit.

needs to be remanded back to the adjudicating authority with a direction to carry out a

verification on the claim made by the appellant of having provided services covered under

sub clause [zzp] of clause (105) of Section 65 of the Finance Aet, 1994, by going through

his returns filed with the department and thereafter pass a suitable order by adhering to the

principles of natural justice.

11. I find that though the demand in respect of wrong availment of CENVAT

credit was of Rs. 30,69,255/-, the adjudicating authority after going into the details

confirmed only Rs. 18,35,428/- which was the credit availed in respect of the vehicles.

The appellant is however disputing the confirmation of CENVAT credit of Rs. 3.30.941/

out of the total figure, stating that it is not in relation to the trucks but was pertaining to

some equipments installed in their workshop and that due to heavy rain the records were

0

0

damaged and hence they were unable to Without
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documentary evidence to disprove the finding of the adj~dicating authority, I find it

difficult to accept the contention of the appellant. Hence, the argument stands rejected.

0

12. The appellant has questioned the invocation of extended period. The

appellant has relying on various case laws held that there was no suppression, that the

returns did not mention about BAS since they were of the firm belief that this activity was

not liable for service tax. I do not find any merit in the argument. In-fact the appellant is a

dealer of MSIL and any prudent dealer would definitely know what constitutes sale and

purchase of cars and what does not. the service do not find any merit. The appellant has

further stated that since the CENVAT credit was reflected in the ST-3 returns, suppression

cannot be invoked. I do not find any merit in the argument since just mention of an

amount would in no way make the department aware of the fact, that the credit was availed

on an item, which was· not valid as per the CENVAT credit Rules. The appellant has

further questioned imposition of penalty under Section 78. However, since I have already

, held that the dispute has elements for invocation of extended period, the imposition of

penalty under Section 78, appears to be proper and I find no need to interfere in this regard.

13. In view of the foregoing, the appeal is allowed in respect of question raised at

para 7(a) supra and· the matter is remanded back to the original authority in respect or
question mentioned at para 7(b), above.

14. 39haaai arr a Rt a{ 3rft a @qzru 3ulta# far srar ?t
14. The appeal filed by the appellant stands disposed of in above terms.,s8·:

(3mr i#)
31721# (3r41er -I).:,

0

(Vino Lukose)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

Date :28.02.2017
Attested

By RPAD.
To,

M/s. Tanu Motors Private Limited,
Opposite Dharti Resort,
Abu highway, Palanpur,
Gujarat.
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Copy to:-

1. The ChiefCommissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Ahmedabad-111.
3. The Deputy/Assistant Commissioner, Central Excise, STR Mehsana, Service Tax Division,

Gandhinagar, Ahmedabad-111.
4. [he Assistant Commissioner, System, Central Excise, Ahmadabad-III

\5:Guard File.
6. P.A.


